The Disability Discrimination Act and Schools: a presentation

Introduction

On the following pages there is a presentation that can be used for training purposes.  The presentation sets the DDA duties in the context of the SEN framework and the planning duties.  The presentation draws on the guidance in the Disability Rights Commission Code of Practice and on the examples in it.  Those making the presentation may wish to familiarise themselves with these examples before making the presentation, but for convenience the examples are copied into the notes accompanying the presentation.  Where sections of text are particularly useful to the explanation of the duties those extracts are also reproduced in the notes.  

Starting on page 12 is set of photocopiable slides.  These can be copied onto acetates to make a presentation for training purposes.  The same presentation is available electronically on the CD-ROM that accompanies these materials.

Longer or shorter presentations can be made depending on the time available:  

Short presentation (approximately 10 minutes) 
Use slides: 12, 18.   

Medium length presentation (approximately 40 minutes)

Use slides: 2, 8, 12, 18, 19, 22, 25, 27, 28, 33.  

Long presentation (approximately 1 hour and 10 minutes)

Use all the slides.

On the following pages are notes to accompany the presentation.  The slides refer across to each other for greater detail.  Should questions arise during a shorter presentation, the notes point the presenter to more detailed slides for more information. 

Where extracts and examples from the DRC Code of Practice are included, these are located after the notes for the relevant slide.

Notes to accompany the presentation:

Slide 1

Title slide

Presentation notes:

This presentation is about new disability discrimination duties on schools and LEAs.  In applying the DDA to school education, disability discrimination duties fit in with other duties: SEN and Planning duties.  Each set of duties contributes towards equal opportunities for disabled pupils.  The broad shape of the disability discrimination duties is designed to fit in with the duties that sit on either side, hence the jigsaw motif in this presentation.    
Slide 2

Presentation notes:

Disability Discrimination Act 1995

Education was exempted from the DDA in 1995, but there were duties on governing bodies to provide certain information about provision for disabled pupils.

Why was education exempted? 

· possibly because new SEN legislation in 1993 and a new Code of Practice, 1994, needed time to settle in; 

· possibly uncertainty about how disability duties would sit alongside SEN duties; 

· possibly other reasons, eg fear of costs, no Schools Access Initiative at that stage.

Disability Rights Task Force report, 1999

DRTF report, From Exclusion to Exclusion (1999) advised government on a way of introducing DDA duties in education without duplicating SEN systems.

SEN and Disability Act, 2001 (SENDA)

· Part 1: changes SEN arrangements;

· Part 2: introduces new Part 4 to DDA to include education in schools, further and higher education, adult education and youth and community settings.

This presentation focuses on the schools’ duties.
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Presentation notes:

The SEN framework

· consists of the legislation, regulations and guidance;

· in England and Wales, Part 4 of the Education Act 1996 is the principal legislation, amended by SEN & Disability Act 2001;

· makes provision to meet special educational needs; 

· includes what schools provide from their delegated budgets and what local education authorities provide from their centrally retained funds.

Reminder

A disabled pupil has special educational needs if he or she needs any special educational provision (that is provision that is ‘additional to’ or ‘different from’ what is normally available) to be made for them in order to access the education which is made available locally.
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Presentation notes:

Planning duties:
Planning duties (in sections 28D and 28E of the DDA) require schools and LEAs to plan to increase access to education for disabled pupils.  The duties cover three aspects of planned improvements in access:

· improvements in access to the curriculum;

· improvements to the physical environment of the school to increase access to education and associated services;

· improvements in the provision of information in a range of formats for disabled pupils.

From September 2002 schools are required to develop plans and LEAs to develop strategies.  These must be in place by April 2003. 
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Presentation notes:

Disability Discrimination duties: 

Disability discrimination duties (in Sections 28A, 28B and 28C of the DDA as amended by SENDA) provide protection from discrimination for disabled pupils in schools.

Slide 6

Presentation notes:

In effect the SEN framework provides auxiliary aids and services for disabled pupils.
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Presentation notes:

The planning duties will increase access over time.

Slide 8

Presentation notes:

The disability discrimination duties protect disabled pupils from discrimination.

The elements in these last three slides (slides 5, 6, and 7):

· auxiliary aids and services,

· access,

· protection from discrimination,

are the three key elements common to Parts 2, 3 and 4 of DDA.

In school education these are provided for by the different statutory duties:  

· the SEN framework,

· the planning duties,

· the disability discrimination duties, respectively.
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Presentation notes:

Guidance

Guidance on SEN:

Guidance on SEN framework comes from the SEN Code of Practice and a range of guidance published by the Department for Education and Skills.

Slide 10

Guidance

Guidance on the planning duties:

Guidance on the planning duties is issued by the Department for Education and Skills:  Accessible Schools: Planning to increase access to schools for disabled pupils.
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Presentation notes:

Guidance

Disability Rights Commission Code of Practice

DRC has issued a Code of Practice to explain the DDA duties in school education.  It has been approved by the Secretary of State and by Parliament and has been sent to every school.

A separate Code (the ‘Post-16 Code’) explains how similar duties apply in further and higher education, adult youth and community education
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Presentation notes:

Who and what are covered?

The definition of disability used is in Section 1 of the DDA (for more detail, see slide 13).

Every school is covered: private, publicly-funded, mainstream, special etc. (for more detail, see slide 14). 

Every aspect of school life is covered by the duties (for more detail, see slides 15 & 16)

The ‘responsible body’ is the body which is held responsible for the duties -variously the governing body, the local education authority, or the proprietor (for more detail, see slide 17).

Slide 13

Presentation notes:

Definition of disability in DDA

Definition is in Section 1 of DDA:

· ‘physical impairment’ includes sensory impairment;

· ‘mental impairment’ includes learning difficulties and an impairment arising from a mental illness where this is clinically well-recognised;

· ‘substantial’ in the DDA means ‘more than minor or trivial;‘

· ‘long-term’ in the DDA means at least 12 months.

The definition includes a wide range of impairments, including hidden impairments.  Dyslexia, autism, ADHD are all likely to count as a disability if the effect on the pupil’s ability to carry out normal day-to-day activities is substantial and long-term, that is ‘more than minor or trivial,’ and has lasted at least a year.

The test of whether an impairment affects normal day-to-day activity is whether it affects one of the following:

· mobility;

· manual dexterity;

· physical co-ordination;

· continence;

· ability to lift, carry or otherwise move everyday objects;

· speech, hearing or eyesight;

· memory or ability to concentrate, learn or understand;

· perception of risk of physical danger.

The effect of all these different elements in the definition is to include a very large group of children within the definition of disability.  

Questions often arise about whether children with behaviour difficulties are included in the definition.  Below is an extract from the DRC Code of Practice on this issue:

Extract from DRC Code of Practice: Behaviour and disability:

The early experience of the introduction of Parts 2 and 3 of the Act, relating to employment and to the provision of goods and services, respectively, was that many of the cases brought turned on the question of definition.  This Code cannot determine which pupils have or do not have a disability but the following considerations may be relevant:  

· a child may have significant behaviour difficulties and these may relate to an underlying physical or mental impairment which amounts to a disability as defined by the Act.  If they do, the child will be covered by the Act by reason of the underlying impairment.  The importance of schools seeking to identify any underlying impairment is highlighted in Chapter 7 of the DRC Code; 


· in addition, a behaviour difficulty may arise from a mental illness.  The Act says that mental impairments resulting from or consisting of a mental illness are not covered by the legislation unless that illness is clinically well-recognised, that is, ‘recognised by a respected body of medical opinion.’  It is therefore likely that, in respect of such illnesses, the extent to which a condition is well-recognised will determine whether or not a child has a disability, for the purposes of the Act;


· where a child has a behaviour difficulty for a reason other than a disability, for example arising from social or domestic circumstances, it is likely that such a difficulty is not covered by the legislation.   
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Presentation notes:

Every school

Everything that is constituted as a school is covered.  Pupil referral units are also covered.  The following points should be borne in mind:

· where early years education provision is made but not in a school, that will also be covered from Sept 2002.  It will be covered by Part 3 of DDA;

· where sixth form provision is made in a school, that is covered by the schools’ duties;  

· where sixth form provision is made, but not in a school, that is covered by the so-called ‘post-16’ duties.  The DRC has also issued a ‘post-16’ Code to explain the ‘post-16’ duties.

Slide 15

Presentation notes:

Every aspect of school life

Admissions

This includes:

· arrangements for determining admission - including criteria and their operation;

· terms on which pupil is offered admission;

· refusing or deliberately omitting to accept application from someone who is disabled.

Education and Associated services

This includes:

· the whole life of the school (for more detail, see slide 16).

Exclusions

This includes:

· permanent exclusions; 

· fixed-term exclusions.

Slide 16

Presentation notes:

Education and associated services:

This list is not exhaustive.

DRC Code has additional references at paragraph 4.23 (see p2 of notes).

Extract from DRC Code of Practice: Education and associated services:

Paragraph 4.23 in the DRC Code of Practice points out that the term ‘Education and associated services’ is a broad term that covers all aspects of school life.  The Code provides the following list of activities that may be covered by the term: 

· preparation for entry to the school

· the curriculum

· teaching and learning

· classroom organisation

· timetabling

· grouping of pupils

· homework

· access to school facilities

· activities to supplement the curriculum, for example, a drama group visiting the school

· school sports

· school policies

· breaks and lunchtimes

· the serving of school meals

· interaction with peers

· assessment and exam arrangements

· school discipline and sanctions

· exclusion procedures

· school clubs and activities

· school trips

· the school's arrangements for working with other agencies

· preparation of pupils for the next phase of education.

The Code emphasises that this list is not exhaustive and that it is not intended to be.

Paragraph 4.24 points out that:

· Part 4 schools’ duties cover all education and associated services that are for pupils and prospective pupils;

· other services that are provided to the public are covered by Part 3 of the DDA. It provides examples of where Part 3 duties apply: 

· the school holds an open day, 

· the parent teacher association holds a car boot sale, or 

· the governing body holds a public meeting.

Further guidance on the Part 3 duties is provided in a Code of Practice published by The Stationery Office: Rights of Access to Goods, Facilities, Services and Premises.  
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Presentation notes:

The ‘responsible body’ for the school:

· for most functions for maintained schools it is the governing body who has responsibility;

· BUT, for example, admissions to a community school are the responsibility of the LEA and therefore the LEA is the responsible body for the disability discrimination duties in relation to admissions to a community school;

· LEA is the responsible body for a Pupil Referral Unit and a maintained nursery school (this last may change with the new Education Bill);

· ‘the proprietor’ is the responsible body for an independent school.  The proprietor may be a governing body, the trustees, the owner or a management group. 

Extract from DRC Code of Practice: Responsible bodies in schools in England and Wales 
Table and notes from paragraph 4.16 of the DRC Code of Practice, explaining who is the responsible body:

	Type of school
	Responsible body

	Maintained school
	The governing body, in general, but see below***

	Pupil referral unit
	The local education authority

	Maintained nursery school
	The local education authority

	Independent school
	The proprietor****

	Special school that is not maintained by a local education authority
	The proprietor****


***
The responsible body in maintained schools varies according to who has the general responsibility for that function in education, that is, admissions, 'education and associated services', or exclusions.  The governing body will generally be the responsible body for a maintained school, except for governance of maintained nursery schools and pupil referral units and admissions to community schools, where the LEA has responsibility. 

****
The Education Act 1996 says that the proprietor is the person or the group of people responsible for the management of the school.  This will vary according to the type of school but would include the trustees, the governing body, the private owner or the management group of the school. 
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Presentation notes:

Two key duties

Less favourable treatment is set out in s.28B DDA.

Reasonable adjustments duty is set out in s.28C DDA.

These two duties are explained in subsequent slides: less favourable treatment in slide 19, reasonable adjustments in slide 22. 

Slide 19

Presentation notes:

Less favourable treatment

Use either this slide or the next one, not both.  This slide provides a more straight forward account of the duty, the next one the more detailed explanation.

To be unlawful
· less favourable treatment has to be ‘for a reason related to the pupil’s disability’:

· hearing impaired pupil, example 5.8A in Code (see below) may not be discrimination;

· if we were to re-work this example as a pupil with a learning difficulty, rather than a hearing impairment, and the pupil is taken on the rampage by other pupils and set up by them, then it might be ‘for a reason related to the pupil’s disability.’

Draw on examples 

· boy with Hirschprung’s disease, 5.17A in Code (see below);

· autistic pupil, exclusion, 5.17E (see below).  

These two examples may amount to less favourable treatment, though there may be grounds for justification that need to be taken into account.  

Justification

Less favourable treatment may be justified in which case it is not unlawful discrimination.  The following constitute grounds for justification:

· permitted forms of selection;

· for a material or substantial reason;

· cannot justify less favourable treatment if there is a reasonable adjustment that might have been made but was not, more detail in notes for slide 21. 

Extracts from DRC Code of Practice: examples to illustrate the less favourable treatment duty (short version)

Example 5.8A from DRC Code, hearing impaired pupil:

A school has received a number of complaints from local shopkeepers about the rowdy and disruptive behaviour of some of its pupils. It decides that the pupils in question should be banned from taking part in a school theatre visit because of their behaviour.  One of the pupils has a hearing impairment.

The rowdy and disruptive behaviour is not directly related to the pupil's impairment.  The ban from the visit may be less favourable treatment, but it is not for a reason related to the pupil’s disability.

Example 5.17A from DRC Code, child with Hirschprung’s disease:

A mother seeks admission to a nursery school for her son who has Hirschprung's disease.  The school explains that they could not admit him until he is toilet trained.  That is their policy for all children.  

Is this less favourable treatment for a reason related to the pupil’s disability?

The child has difficulty in establishing bowel control as a consequence of having Hirschprung’s disease, so the reason given is related to the child's disability.  

Example 5.17E from DRC Code, autistic pupil in the dinner queue:

A pupil with autism goes to the front of the dinner queue.  A teacher standing nearby tells him not to ‘barge in’.  The pupil becomes anxious but does not move.  The teacher insists that the pupil must not ‘jump the queue’.  The pupil becomes more anxious and agitated and hits the teacher.  The pupil is excluded temporarily from the school.

Is the less favourable treatment for a reason related to the pupil's disability?

The reason for the exclusion, hitting the teacher, may be related to the pupil's disability.  Particular features of his autism are that he has difficulty in managing social situations, he has difficulty in understanding the purpose of a queue, he has difficulty in understanding figurative language, such as ‘barge in’ and ‘jump the queue,’ and he has difficulty in managing escalating levels of anxiety.  If the hitting is related to these features of his autism, then the less favourable treatment, the exclusion, is for a reason related to the pupil’s disability.

Slide 20

Presentation notes:

Three tests for less favourable treatment:

This slide enables the presenter to go through the three tests for less favourable treatment one by one.  It would only be used for more technical presentations and gives the precise comparator for less favourable treatment.

To be unlawful: 

· less favourable treatment has to be ‘for a reason related to the pupil’s disability’:

· hearing impaired pupil, example 5.8A in Code (see below) may not be discrimination;

· if we were to re-work this example as a pupil with a learning difficulty, rather than a hearing impairment, and the pupil is taken on the rampage by other pupils and set up by them, then it might be ‘for a reason related to the pupil’s disability.’

Draw on examples: 

· boy with Hirschprung’s disease, 5.17A in Code (see below);

· autistic pupil, exclusion, 5.17E (see below) this leads on to a consideration of reasonable adjustments.

Justification:

· permitted forms of selection;

· for a material or substantial reason, for example, pupil with cerebral palsy, 5.17C (see example from Code in notes for slide 21);

· cannot justify less favourable treatment if there is a reasonable adjustment that might have been made but was not (see autistic pupil example, below).  More detail in notes for slide 21. 

Extracts from DRC Code of Practice: examples to illustrate the less favourable treatment duty (full text)

Example 5.8A from DRC Code, hearing impaired pupil:

A school has received a number of complaints from local shopkeepers about the rowdy and disruptive behaviour of some of its pupils. It decides that the pupils in question should be banned from taking part in a school theatre visit because of their behaviour.  One of the pupils has a hearing impairment.

The rowdy and disruptive behaviour is not directly related to the pupil's impairment.  The ban from the visit may be less favourable treatment, but it is not for a reason related to the pupil’s disability.

Example 5.17A from DRC Code, child with Hirschprung’s disease:

A mother seeks admission to a nursery school for her son who has Hirschprung's disease.  The school explains that they could not admit him until he is toilet trained.  That is their policy for all children.  

Is this less favourable treatment for a reason related to the pupil’s disability?

The child has difficulty in establishing bowel control as a consequence of having Hirschprung’s disease, so the reason given is related to the child's disability.  

Is it less favourable treatment than someone gets if the reason does not apply to him or her?

The treatment he receives has to be compared with a child to whom that reason does not apply, that is, the comparison is with a child who is continent.  A child who is continent is not asked to delay admission to the school.  It is less favourable treatment than is given to a child who is continent.

Is it justified? 

In this case the decision was not based on any assessment of the circumstances of the particular case but on a blanket policy and so there is unlikely to be a material and substantial reason.  It is likely that this is unlawful discrimination.
Example 5.17E from DRC Code, autistic pupil in the dinner queue:

A pupil with autism goes to the front of the dinner queue.  A teacher standing nearby tells him not to ‘barge in’.  The pupil becomes anxious but does not move.  The teacher insists that the pupil must not ‘jump the queue’.  The pupil becomes more anxious and agitated and hits the teacher.  The pupil is excluded temporarily from the school.

Is the less favourable treatment for a reason related to the pupil's disability?

The reason for the exclusion, hitting the teacher, may be related to the pupil's disability.  Particular features of his autism are that he has difficulty in managing social situations, he has difficulty in understanding the purpose of a queue, he has difficulty in understanding figurative language, such as ‘barge in’ and ‘jump the queue,’ and he has difficulty in managing escalating levels of anxiety.  If the hitting is related to these features of his autism, then the less favourable treatment, the exclusion, is for a reason related to the pupil’s disability.

Is it less favourable treatment than someone gets if the reason does not apply to him or her?

It is less favourable treatment than someone would get if they had not hit the teacher.

Is it justified? 

The less favourable treatment is likely to be justified in terms of the order and discipline in the school.  Any assault is likely to constitute a material and substantial reason justifying exclusion.  However, there may be reasonable steps that might have been taken to prevent the incident happening in the first place.  For staff there might have been training:

· about autism and how the disability manifests itself;

· on strategies to avoid difficulties, for example, avoiding negative instructions and symbolic language such as ‘barging in’ and ‘jumping the queue’, and

· on strategies to overcome difficulties if they do arise.

For the pupil there might have been:

· particular training for social situations, such as queuing;

· the development of strategies for communicating that he is upset or confused.

If reasonable steps of this type could have been taken but were not, it may not be possible for the school to justify the exclusion.  If steps of this type were taken but the incident still happened, the school is likely to be able to justify the exclusion.
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Presentation notes:

Justification for less favourable treatment: 

· substantial means ‘more than minor or trivial’ (this is used in a number of different places in the DDA).  A substantial reason might be something that put other people, pupils or staff, at risk in some way;

· material reason, that is, there has to be a clear connection between the reason for not making reasonable adjustments and the circumstances of the particular case.

Reasonable adjustments could have been made, use examples:

· pupil with Tourette’s syndrome,  5.7C, 5.10C, 5.15C (see below);

· pupil with autism, 5.17E (example quoted in full in relation to previous slide). 

Permitted forms of selection:

· grammar schools; 

· % of admissions in specialist schools; 

· independent schools can select on the basis of ability and aptitude.

Extracts from DRC Code of Practice: examples to illustrate justification of less favourable treatment

Example 5.17C in DRC Code, outdoor activity trip:

A pupil with cerebral palsy who uses a wheelchair is on a trip with her class to an outdoor activity centre. The teachers arrange to take the class on a 12-mile hike over difficult terrain but, having carried out a risk assessment, they decide that the pupil who uses a wheelchair will be unable to accompany her class, for health and safety reasons. 

Is the less favourable treatment for a reason that is related to the pupil's disability?

This is less favourable treatment for a reason that relates to the pupil’s cerebral palsy, namely the use of a wheelchair. 

Is it less favourable treatment than someone gets if the reason does not apply to him or her?

The treatment that she was to receive then has to be compared with the treatment that the others would receive who did not use a wheelchair.  They were being offered the opportunity to go on the hike whereas this pupil was being denied it.

Is it justified? 

The responsible body is likely to be able to justify the less favourable treatment for a material and substantial reason: a risk assessment, carried out in relation to this particular pupil in the particular setting in which she would have to travel, indicated that the health and safety of the pupil, and her classmates, could be jeopardised if she were to attempt the hike.  This is likely to be lawful.

Example 5.7C, 5.10C and 5.15C from DRC Code, pupil with Tourette’s Syndrome

A pupil with Tourette’s Syndrome is stopped from going on a school visit because he has used abusive language in class. The school has a policy of banning pupils from trips and after-school activities if they swear or are abusive to staff.

Is the less favourable treatment for a reason that is related to the pupil's disability?

The reason for not allowing the pupil to go on the school visit is his use of abusive language.  His involuntary swearing is a symptom of his Tourette’s Syndrome.  This is less favourable treatment for a reason that relates to the pupil's disability. 

Is it less favourable treatment than someone gets if the reason does not apply to him or her?

The comparison has to be made with others who had not used abusive language.  In this case, the pupil who used abusive language, which is directly related to his disability, was treated less favourably than pupils who had not used abusive language. So, for a reason that relates to his disability, this boy is being treated less favourably than another child to whom that reason does not apply.  

Is it justified? 

In this case the responsible body might argue that the inclusion of the disabled pupil on the visit would make the maintenance of discipline impossible.  This may constitute a material and substantial reason.  However, the responsible body would need to have considered the extent to which the disabled pupil's behaviour could have been managed.  It would also need to have considered whether reasonable adjustments could have been made to its policies and procedures before it could attempt to justify less favourable treatment.

Slide 22

Presentation notes:

Reasonable adjustments: 

This slide can be used on its own, or slides 23 & 24 can be used in addition to give a more detailed picture of the duties.

Give lots of examples of what RA are:

· bullying policy, 6.13A (see p8 of notes);

· contract with outdoor education centre, 6.13B (see below);

· selective school entrance exam, 6.13C (see p8 of notes);

· not permitting staff to volunteer for administration of medicines, 6.13D (see p8 of notes);

· buddy system for following the timetable, 6.14A (see below).

Failure to make reasonable adjustments:

· documents not Brailled in time, 6.11B (see below).

Substantial disadvantage 

Need to consider: 

· time and effort, 

· inconvenience, 

· indignity or discomfort, 

· loss of opportunity, 

· diminished progress for a disabled pupil.

Anticipatory duty
If the presenter is not going on to the more detailed slides, slides 23 and 24, it is important to add that the reasonable adjustments duty is anticipatory, that is substantial disadvantage has to be anticipated and reasonable adjustments made before the pupil is placed at a substantial disadvantage. 

Justification

Only one basis: a material and substantial reason, see slide 24.

Extracts from DRC Code of Practice: examples to illustrate reasonable adjustments: 

Example 6.13A, bullying policy:

Following training on disability, a primary school reviews its policy on bullying to ensure that it addresses bullying linked to disability.  This is likely to be a reasonable step that they should take.

Example 6.13B, booking school trips:

A secondary school takes pupils to an outdoor education centre each year.  The school can benefit from a reduced rate if they book with the same centre for three years.  The school checks with the centre before booking to ensure that if they were to take disabled pupils as part of a group they would be able to access the facilities of the centre. This is likely to be a reasonable step that the school should take.

Example 6.13C, selective admissions tests:

A selective school considers carefully how disabled children can take their entrance exams without being at a substantial disadvantage.  The school sets up early 'admissions meetings' with the parents of disabled prospective pupils.  The meetings are used to discuss any special arrangements for the exams.  The particular arrangements for an individual child can then be put in place in time.  This is likely to be a reasonable step that the school should take. 

Example 6.13D, volunteering to administer medicines:

A school operates a policy of not permitting staff to volunteer to administer medicines to pupils in any circumstances.  The school reviews its policy.  Following assurances that staff are indemnified by the education authority's insurance policy, the school changes its policy to permit suitably trained staff to volunteer.  This is likely to be a reasonable step that the school should take. 

Example 6.14A, including pupils with speech and language impairments:

A large secondary school is opening a special unit for pupils with speech and language impairments.  They plan to include the pupils from the unit in mainstream lessons.  One of the challenges is how to enable the children from the unit to follow the timetable.  They might otherwise be at a substantial disadvantage.  The school has an established ‘buddy system’ as part of its anti-bullying policy.  After discussions with pupils, parents and the speech and language specialist teacher, the school extends its buddy system.  It provides training for additional volunteer buddies to guide the disabled pupils from class to class.  This is likely to be a reasonable step that the school should take.

Failure to make reasonable adjustments, example from the DRC Code

Example 6.11B, pupils with a visual impairment:

A secondary school hosts a special unit for pupils with a visual impairment.  The school is already appropriately equipped for enlarging text and providing Braille versions of documents for pupils who use Braille.  When the pupils are working in the unit all information is provided at the beginning of the lesson by the school in the range of formats they need.  When they are working in mainstream classes in the school, the school regularly fails to provide information in time to be transferred into different formats for the lesson.  Not providing the information in time leaves the disabled pupils unable to refer to written information during the lesson, whilst their non-disabled peers can.  

This is likely to constitute a substantial disadvantage in comparison with non-disabled pupils.  The failure to take reasonable steps to prevent this disadvantage is likely to be unlawful.
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Presentation notes:

Reasonable adjustments: an anticipatory duty:

Substantial disadvantage has to be anticipated and prevented, otherwise pupil is placed at a substantial disadvantage and the duty is breached.

Duty owed to the generality of disabled pupils, therefore need to ensure that policies, practices, procedures are reviewed to ensure that they do not discriminate (without necessarily any disabled pupil being admitted to the school).

Duty owed to the generality of disabled pupils, but responsible body is liable to a claim of disability discrimination in respect of an individual pupil only if the duty is breached and that pupil is placed at a substantial disadvantage.      
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Presentation notes:

Justification
There may be justification for a failure to make reasonable adjustments: 

· a substantial reason, that is, more than minor or trivial. This might be something that put other people, pupils or staff, at risk in some way;

· material reason, that is, there has to be a clear connection between the reason for not making reasonable adjustments and the circumstances of the particular case.
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Presentation notes:

Two exemptions from reasonable adjustments duty

Does not require the responsible body to:

· provide auxiliary aids and services (these are provided through the SEN framework);

· remove or alter physical features (improvements in physical access will be made over time through the planning duties). 

Note:

SENDA amended the Education Act 1996 as well as the DDA.  Sections 316 and 316A strengthen entitlement to a mainstream school place.  This complements the protection afforded by the new DDA duties.        
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The reasonable adjustments duty covers all the ‘policies, practices and procedures’ of the school.
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Reasonable adjustments and ‘factors’

The factors, that may be taken into account in deciding what reasonable adjustment to make, do not relieve the responsible body of the need to identify a reasonable adjustment.  Adjustments must be made to make sure that a disabled pupil is not placed at a substantial disadvantage.  However, the factors may affect what reasonable adjustments a school might be required to make under the duties.

Some of these factors may appear to limit the duties, but, for example a consideration of standards may dictate that a disabled pupil should participate in a particular activity, not that the pupil might be excluded from it.  Examples: 

· standards, 6.34A (include) (see below);

· interests of other pupils, 6.34B (exclude) (see below); 

· health and safety, 6.34C (balancing) (see below).

Extracts from the DRC Code: reasonable adjustments and the ‘factors,’ 

Example 6.34A, the need to maintain standards:

A secondary school, which includes a number of disabled pupils, plans a musical Christmas production.  One of the disabled pupils has a powerful singing voice and is considered for a lead role. However, the stage is inaccessible. 

The school goes through the following considerations:

· the need to maintain standards dictates that the show has to be up to the high standards that the school has set in the past;

· enabling the disabled pupil to participate will help to maintain the high standards;  

· the school is not required to make physical alterations;

· it is possible to change round the proposed acting area and the auditorium.  There would be no additional cost to this option but the audience might not get such a good view.

The school decides that, in order not to put the disabled pupil at a substantial disadvantage, and having considered the need to maintain standards, it will switch round the acting area and the auditorium.  

The school has considered the factors and has identified a reasonable adjustment.  In making this adjustment it is likely to be acting lawfully. 

Example 6.34B, the interest of other pupils

An exchange trip is offered to pupils studying Italian in a secondary school.  Accessible transport arrangements are made and a suitable host is identified who can accommodate a pupil who uses a wheelchair.  At the last minute the Italian host drops out.  

The school went through the following considerations:

· it was not practicable to take the disabled pupil without a host to go to;

· the school considered cancelling the trip, but if the other pupils did not go they would lose the opportunity of improving their Italian.

In the interests of other pupils the school decides to go ahead  with the trip.   The school has considered the factors and, whilst it has not been able to identify a reasonable adjustment that would enable the pupil to go on the trip, it is likely to be acting lawfully.  

Example 6.34C, health & safety:

Two physically disabled pupils are going to be admitted to a primary school next term.  The school is concerned that the pupils’ standing frames will present a health and safety risk to other pupils when stored in the classroom in between periods of use during the school day. 

The  pupils’ educational  and physiotherapy programme requires regular movement and the use of the standing frames.  Without this movement, the pupils would begin to develop contractures.  They would also not be able to access parts of the curriculum where standing is necessary.

The school goes through the following process to determine what steps it might be reasonable to take:


· the school seeks a suitably qualified opinion on the risks.  Advice is sought on two risks: the standing frames being left around, and the pupils not being able access them to stand in them; 

· the view of the local health and safety officer is that there is a risk in keeping the frames in the classroom but he advises on ways in which the frames can be stored so that they present no significant risk to staff or other pupils.

In time for the beginning of next term the school rearranges the classroom to enable one frame to be stored in the classroom and the other in a nearby room.

The school has considered the options and has identified a reasonable adjustment that takes account of health and safety requirements.  In making this adjustment it is likely to be acting lawfully.   
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Information issues:

Lack of knowledge defence:

Responsible body may not have discriminated if:

· it did not know, and

· could not reasonably have been expected to know about existence or nature of a disability,

BUT:

· many changes need to be made regardless of knowing about an individual pupil;

· the responsible body must have taken reasonable steps to have found out about a disability: so, school may need to ask at admission, provide continuing opportunities to share information, ensure that there is atmosphere in which parents and pupils feel confident about disclosing sensitive information.

· If school has done all of this, it may be able to rely on lack of knowledge defence, example 7.10A DRC Code (see below).

Confidentiality:

· confidentiality can be requested by parent or pupil.

· if pupil requests, school must reasonably believe pupil understands impact of request.

· if confidentiality has been requested the Act recognises that this may limit reasonable adjustments, example 7.10A DRC Code (see below).

Extracts from the DRC Code: information issues 

Example 7.10A, lack of knowledge defence:

A nursery school admits a four-year-old child with coeliac disease.  All new parents are asked to complete a form and are encouraged to discuss with the school their child’s general development and any special needs.  However, the child’s parents do not inform the school of the child’s condition.  On another child’s birthday, all the pupils receive a piece of birthday cake.  The cake makes the child with coeliac disease ill.  The parents argue that the school has discriminated against their child because of his disability.   He has eaten food which affects his health.  They argue that none of the children should have been offered cake.  

The school says that it had no information about the child’s special dietary needs and that staff would have offered appropriate alternatives to cake if they had been aware of the problem.  There are other children in the nursery school with special dietary needs.  These needs are met by the school.  It is likely that the school has acted lawfully.  

Example 7.15A, confidentiality:
The parents of a six-year-old girl ask the head teacher to regard information about her leukaemia as confidential.  The parents are concerned that she should be treated 'positively and as if everything is normal'. 

The pupil has a number of days away from school and periods of sickness and tiredness because of her treatment.  The class teacher expresses concern about this and the girl’s poor work and asks to meet the parents.  They still say nothing to her about their daughter's condition. 

After a further round of treatment the parents complain that the class teacher has  'picked on' their daughter for uncompleted class work.  

In this case there were steps that the school might have taken, which they could not because of the confidentiality request.  For example, in respect of the teaching and learning expectations, the school could have sought advice from the child’s oncology nurse or paediatrician to support the class teacher in managing periods of sickness and tiredness and determining when it might be appropriate to make demands.  In effect, if the school could have shared the information, they would have been able to plan positively to maximise the pupil’s progress and her personal support in the school.
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Other changes in the DDA:

Residual duty 

Part 4 duties (the schools’ duties) apply to wider education duties, eg way LEA draws up its Education Development Plan, SEN policy, transport policy, example 10.3A (see p13 of notes).

Education no longer exempt from Part 3

This particularly affects early years providers of education (private, voluntary or statutory) that are not schools.  Social care in these settings has been covered since 1996.  Education is covered from September 2002.  Table 2 in Chapter 10 of the Code shows which providers are covered by which duties (see p13 of notes).

Victimisation

Protection for others, not necessarily disabled, who have brought a claim, given evidence, done anything else under the Act or alleged that someone has contravened the Act, example 10.11A (see p14 of notes). 

Conciliation

DRC has set up independent conciliation to help settle disputes without recourse to the Tribunal.

Time limit for bringing a claim is extended if disputes referred to conciliation: from 6 months to 8 months.      
Extract from the DRC Code: example 10.3A, the residual duty of the LEA

Home-school transport for disabled pupils in a local education authority (LEA) always leaves primary schools at 3.30pm.  The LEA reviews its transport policy when it realises that disabled pupils who are dependent on taxis might be at a substantial disadvantage if they were not able to stay to after-school clubs.  The LEA re-negotiates its contract with the taxi firm so that it is possible to specify later departure times.  This is likely to be a reasonable adjustment that the LEA should make.    

Extract from the DRC Code of Practice: Early Years Education Providers: Table from Chapter 10 showing which duties cover which providers

	Part 3 of the DDA
	Schools’ duties in Part 4 of the DDA
	LEA residual duty in Part 4 of the DDA

	Local authority day nurseries, family centres etc.
	LEA maintained schools
	Home teaching services for young children, such as Portage

	Private and voluntary playgroups and pre-schools


	LEA maintained nursery schools
	

	Accredited childminders
	Independent schools


	

	
	Non-maintained special schools


	


Extract from the DRC Code: example 10.11A, a non-disabled witness:

A non-disabled pupil acts as a witness in a complaint by a disabled pupil against a classroom teacher.  The disabled pupil has been repeatedly refused permission to sit at the front of the class or to draw down blinds at a window to prevent the sun’s glare from reflecting on her low-vision aid. She has also been refused permission to use a printer in class to produce her large-font notes because of the noise.  

Other pupils have been clear that they are happy for the printer to be used and to move desks to enable the pupil with the visual impairment to sit in the most suitable place for particular lessons. 

After the non-disabled pupil has supported the complaint to the head teacher, she finds that her homework sometimes goes missing.  She is not always given copies of homework notes and she does not get a part in a school drama production in which she was expected to have a lead role. Her parents are told at a parents’ evening that her behaviour is ‘not acceptable’, although she has never been in trouble in class. She and her parents consider that the other staff are ‘joining up against her’ because she supported her disabled friend.  Although the pupil concerned is not disabled, this is likely to be victimisation under the Act, and therefore unlawful.
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Accountability

Ofsted inspects the quality of SEN provision by schools and by LEAs.

Appeals against the decisions of the LEA are heard by the SEN and Disability Tribunal, formerly the SEN Tribunal.
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Accountability

Ofsted inspects school plans and LEA strategies.

The Secretary of State

The planning duties are backed up by powers of the Secretary of State, who: 

· can ask for a copy of plan or strategy;

· can direct a school or LEA;

· can enforce a direction through the courts if necessary.
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Accountability 

Claims of disability discrimination:

· a parent makes a claim of disability discrimination;

· claims of disability discrimination are made to and heard by the SEN & Disability Tribunal;

· may be heard at the same time as an appeal under the SEN procedures.

Except: admissions

Claims of disability discrimination in relation to admissions to maintained schools or City academies are heard by local admission appeal panels.

Except: exclusions

Claims of disability discrimination in relation to permanent exclusions from maintained schools or City academies are heard by local independent appeal panels.
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Remedy

The SEN and Disability Tribunal can:

· make a declaration that a pupil has been discriminated against;

· Order any remedy that it considers appropriate except financial compensation (see below). 

Extract from the Code of Practice: examples of the kind of orders that SEN and Disability Tribunal might make:

The SEN and Disability Tribunal might order:

· disability training for staff;

· the preparation of guidance for staff on combating disability discrimination;

· meetings between an LEA equal opportunities officer, parents, the pupil and the school to review what reasonable adjustments (short of adjustments to the physical premises or provision of auxiliary aids) might be required;

· the review or alteration of school or LEA policies, for example, those that prevent visually impaired pupils going into a science laboratory, those that prevent disabled pupils going on certain school trips, and anti-bullying policies so that they deal with bullying on the grounds of disability;

· additional tuition to compensate for missed lessons;

· the relocation of facilities (short of requiring an adjustment to the physical premises);

· the admission of a disabled pupil to an independent school (where the school had previously refused) or their admission  on the same terms as pupils who are not disabled; 

· additional tuition for a temporarily excluded pupil to enable the pupil to catch up on education missed due to discrimination;

· a formal written apology to a child.
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Implementation issues for schools

All staff

Schools are used to SENCOs having duties.  In some schools this is a major responsibility with other staff taking a lesser responsibility.  The DDA duties will affect all staff: teaching, non-teaching, permanent, supply, maths, English.  This will be a challenge for many schools.

Information and Communication

Schools will need to consider how relevant information will be communicated to those who need to know.

Anticipatory nature of the duties
Need to look ahead and plan, not wait till disabled pupil arrives.

DDA definition and behaviour
It may not be entirely clear which pupils count as disabled in this area.  Ultimately the Tribunal will decide.  Chapter 4 of the DRC Code provides some guidance (see below, repeated from slide 13).

The context for implementation

Many schools work inclusively and may need to do little to comply with the duties beyond reviewing their policies.  Some frameworks in general use recognise the need to work actively to include disabled pupils in the whole life of the school: Ofsted inspection for educational inclusion, National Curriculum statement on inclusion.

In these ways schools are better prepared for the introduction of these duties in 2002 than they were in 1996 when the DDA came into force in other areas of our national life.

Extract from Chapter 4 of the DRC Code of Practice, highlighting issues relating to disability and behaviour:

The early experience of the introduction of Parts 2 and 3 of the Act, relating to employment and to the provision of goods and services, respectively, was that many of the cases brought turned on the question of definition.  This Code cannot determine which pupils have or do not have a disability but the following considerations may be relevant:  

· a child may have significant behaviour difficulties and these may relate to an underlying physical or mental impairment which amounts to a disability as defined by the Act.  If they do, the child will be covered by the Act by reason of the underlying impairment.  The importance of schools seeking to identify any underlying impairment is highlighted in Chapter 7 of the DRC Code; 


· in addition, a behaviour difficulty may arise from a mental illness.  The Act says that mental impairments resulting from or consisting of a mental illness are not covered by the legislation unless that illness is clinically well-recognised, that is, ‘recognised by a respected body of medical opinion.’  It is therefore likely that, in respect of such illnesses, the extent to which a condition is well-recognised will determine whether or not a child has a disability, for the purposes of the Act;


· where a child has a behaviour difficulty for a reason other than a disability, for example arising from social or domestic circumstances, it is likely that such a difficulty is not covered by the legislation.   
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Disability Rights Commission

The Disability Rights Commission Code of Practice is a useful source of further guidance.  

The Disability Rights Commission helpline number may be a next port of call for seeking further information and advice.  It will also be the route through to the DRC conciliation service.

